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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
HOWELL FAMILY TRUST DTD
01/27/2004, (LARRY E. HOWELL,
TRUSTEE and SHERRY R. HOWELL,
TRUSTEE),
Plaintiff,

Case No. 3:18-cv-02864
VERIFIED DERIVATIVE COMPLAINT

v.
DEMAND FOR JURY TRIAL
HOLLIS M. GREENLAW, TODD ETTER
AND MICHAEL K. WILSON, UDF LAND
GENPAR, L.P., UDF LAND GP, LLC,
UMTH LAND DEVELOPMENT, L.P., UMT
SERVICES, INC. and UMT HOLDINGS, L.P.
Defendants,
and
UNITED DEVELOPMENT FUNDING
LAND OPPORTUNITY FUND, L.P.,
Nominal Defendant.
VERIFIED DERIVATIVE COMPLAINT
Plaintiff Howell Family Trust DTD 01/27/2004 (Larry E. Howell, Trustee and Sherry R.
Howell, Trustee) (“Plaintiff”), by and through its undersigned counsel, derivatively on behalf of
nominal defendant United Development Funding Land Opportunity Fund, L.P. (“LOF” or the
“Company”) brings this action against LOF’s General Partner and the General Partner’s affiliates.
The allegations of this Complaint are based on the personal knowledge of Plaintiff as to itself and
its own acts, and upon information and belief as to all other matters, based upon the investigation
conducted by and through its attorneys, which included, among other things, a review of United
States Securities and Exchange Commission (“SEC”) filings, news reports, press releases, various
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court documents including, without limitation, documents filed in the case of Securities and
Exchange Commission vs. United Development Funding III, LP, et al., Case No. 3:18-cv-01735L (N.D. Tex.), pending in this district, and other publicly available documents and information
concerning LOF and the matters contained herein. Based on the allegations in this Complaint,
Plaintiff asserts derivative claims for breach of fiduciary duty, aiding and abetting breach of
fiduciary duty and unjust enrichment against Defendants.
SUMMARY OF ACTION
1.

This is a derivative action brought in the right and for the benefit of LOF against

its General Partner, UDF Land GenPar, L.P. (“GenPar”); UDF Land GP, LLC (“UDF Land”), the
General Partner of GenPar; UMTH Land Development, L.P. (“UMTH”), the managing member
of UDF Land; UMT Services, Inc. (“UMT”), the general partner of UMTH; UTM Holdings, L.P.
(“UTM Holdings”), which holds a 99.9% limited partnership interest in UMTH; and Todd E. Etter
(“Etter), Hollis M. Greenlaw (“Greenlaw”) and Michael K. Wilson (“Wilson”), the directors of
UMT, seeking to remedy the harm inflicted upon LOF as a result of Defendants’ bad faith conduct,
unjust enrichment and breach of their fiduciary duties.
2.

The United Development Funding family of investment funds (“UDF”) purportedly

deploys investor capital towards the financing of homebuilders and land developers through
private and publicly-traded investment funds.
3.

From at least January 2011, UDF used money from one or more of its newer funds

– including LOF – to prop up an older fund, United Development Funding III, L.P. (“UDF III) and
pay distributions to its investors, knowing that UDF III was struggling financially and did not have
sufficient funds to repay the other UDF funds which repeatedly bailed it out so that it could
maintain the false appearance that it had cash flow sufficient to pay investor distributions.
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LOF was used by Defendants as part of their Ponzi scheme in which they looted

various UDF funds, including United Development Funding IV, L.P. (“UDF IV”), United
Development Funding V, L.P. (“UDF V”) and LOF, in order to pay distributions to United
Development Funding III, L.P. (“UDF III”) investors, without disclosing the actual purpose of the
fund transfers and without regard to the harm to the funds, such as LOF, to which they owed
fiduciary duties.
5.

The structure of the Ponzi scheme was as follows: UDF III suffered losses in part

due to the recession. UDF’s principals (the individual Defendants herein), who served as
directors/officers/control persons of all UDF funds, used money they raised in offerings
orchestrated for subsequent UDF programs, chiefly UDF IV, UDF V and LOF, to prop up the
failing UDF III program and make distribution payments to UDF III investors.
6.

To do so, UDF used funds from UDF IV, V, and LOF to (1) either “purchase”

portions of non-performing loans from UDF III, which loans defaulted shortly after the purchase,
or (2) to make “loans” to entities that had already borrowed money from UDF III but had trouble
paying it back, and have those entities in turn repay the earlier loans to UDF III.
7.

Defendants have used LOF as a pawn in the Ponzi scheme. After $28,000,000 was

raised from investors in LOF, the vast majority of it – $21,500,000 – was transferred within months
to UDF III and was not used for the stated business purposes of LOF, as represented to investors
in the Amended and Restated Confidential Private Offering Memorandum dated October 14, 2009
(“Offering Memorandum”), nor were LOF’s limited partners told the actual purpose of the transfer.
Of that money, only $8,500,000 was repaid and, upon information and belief, $13,000,000 is in
default and Defendants have made no meaningful effort to collect the debt owed to LOF.
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On February 18, 2016, law enforcement authorities executed a search warrant at

the corporate office of UDF III in Grapevine, Texas. On July 3, 2018, the SEC sued UDF III and
some of the individual Defendants in this action (Greenlaw and Etter), alleging that UDF used
money from new fund investors to pay distributions to UDF III investors, and that it failed to
adequately disclose the use of funds and the status of loans made to developers. The SEC further
alleged that UDF III concealed from investors that a major loan to a developer was impaired, and
that, at times, UDF III did not have sufficient funds from its own operations to make distribution
payments to investors and had to rely on outside fund transfers for those investor distributions.
Defendants Greenlaw and Etter agreed to pay $8.2 million in disgorgement, prejudgment interest
and civil penalties and entered into a consent order enjoining them from violating the federal
securities laws.
9.

LOF abruptly stopped reporting to its limited partners after the 4Q 2016 Letter to

Partners, signed by Defendants Greenlaw, Etter and Wilson, as the Board of Directors of UMT.
The 4Q 2016 Letter to Partners stated:
The Fund is unable to provide an updated estimated unit value until it has filed its year-end
2015 and 2016 audited financial statements. The Fund and Eisner Amper are in the process
of attempting to finalize the 2015 and 2016 year-end audited financial statements, and the
Fund intends to provide an updated estimated value upon publication of the audited
financial statements. Until the Fund is able to provide an updated estimated value in
connection with the publication of its audited financial statements, customer account
statements provided to LOF limited partners will reflect no value reported.
Plaintiff and the LOF limited partners have received no financial reports or other communications
from LOF since that report. On September 28, 2018, LOF limited partners were again informed
that their interests will reflect no value until LOF is able to complete audited financial statements
for 2016, 2016 and 2017.
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PARTIES
A.

Plaintiff

10.

Plaintiff is a citizen of the State of Oklahoma. Plaintiff was a limited partner in LOF

at the time of the transactions complained of and continues to hold such limited partnership
interest.
B.

Individual Defendants

11.

Defendant Hollis M. Greenlaw (“Greenlaw”) has at all relevant times, served as

President, Chief Executive Officer and a director of Defendant UMT, which is the general partner
of UMTH. He has also served as President and Chief Executive Officer of the UDF family of
entities since March 2003. Mr. Greenlaw is also the co-founder and Chief Executive Officer of
UDF I, UDF II and UDF III, which are affiliated real estate finance companies that provide
financing and purchase land for residential lot development and home construction. According to
the 4Q 2016 Letter to Partners of LOF, Greenlaw was a member of the Board of Directors of UMT
and, upon information and belief, is currently a member of the UMT Board.
12.

Defendant Todd F. Etter (“Etter”) has, at all relevant times served as a director,

partner and Chairman of UMTH and is a founding partner of UMT Holdings. He is also Executive
Vice President of UDF. Mr. Etter serves as Chairman of the general partner of UDF I and UDF II
and Executive Vice President of the general partner of UDF III, each of which are limited
partnerships formed with the stated purpose to originate, purchase, sell and service land
development loans and/or equity participations. According to the 4Q 2016 Letter to Partners of
LOF, Etter was a member of the Board of Directors of UMT and, upon information and belief, is
currently a member of the UMT Board.
13.

Defendant Michael K. Wilson (“Wilson”) has, at all relevant times, served as

Executive Vice President and a director of UMT since August 2005. He leads the marketing, sales
5

Case 3:18-cv-02864-K Document 1 Filed 10/26/18

Page 6 of 24 PageID 6

distribution and investor relations efforts for the UMT Holdings platform companies. According
to the 4Q 2016 Letter to Partners of LOF, Wilson was a member of the Board of Directors of UMT
and, upon information and belief, is currently a member of the UMT Board.
C.

UDF Defendants

14.

Defendant GenPar is the general partner of LOF. GenPar, a Delaware limited

partnership, was formed on March 28, 2008. GenPar, together with certain of its affiliates
(including Defendant UMTH, a Delaware limited partnership that holds or controls 100% of the
limited partnership interests in Defendant GenPar; Defendant UMT Holdings, a Delaware limited
partnership that holds a 99.9% limited partner partnership interest in Defendant UMTH; Defendant
UMT, a Delaware corporation that is the general partner of Defendant UMT Holdings and holds a
0.1% general partner partnership interest in Defendant UMTH) are responsible for managing
LOF’s affairs on a day-to-day basis and for identifying and making investments on behalf of LOF.
UMTH was organized in March 2003 and serves as the asset manager for the other UDF fund
programs, including United Development Funding, L.P., a Delaware limited partnership (“UDF
I”), United Development Funding II, L.P., a Delaware limited partnership (“UDF II”), UDF III, a
Delaware limited partnership and UDF IV, a Maryland real estate investment trust. The chart
below illustrates the organization of affiliated entities from the Offering Memorandum.
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GenPar has predominantly all of the voting rights in LOF, serves as the sole

Managing Member of LOF and controls the operations and management of LOF.
D.

Nominal Defendant LOF

16.

Nominal Defendant LOF is a Delaware limited partnership with offices at 1301

Municipal Way, Grapevine, Texas 76051. LOF was formed on March 28, 2008 and began offering
up to 2,000 limited partnership interest (“Units”) pursuant the Offering Memorandum dated
October 14, 2009. The minimum subscription was one unit ($50,000). As of December 31, 2014,
approximately 615 limited partners held interests in LOF, according to the UDF III 2014 Form 10K, filed with the SEC on March 15, 2015.
17.

According to the Offering Memorandum, LOF was purportedly formed to invest in

finished lots, “paper” lots, land to be developed into residential home lots, model and finished new
inventory, and other residential real property and dwellings, loans secured by properties, loans
provided to entities recently filing for Chapter 11 bankruptcy protection and other real estate
7
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opportunities. LOF purportedly focuses on investments that have interests in properties located in
regions of the United States where residential housing is overbuilt and that have a corresponding
oversupply of housing and prices for such properties have decreased. LOF’s purported strategy is
to make opportunistic real estate investments at what it believes to be the bottom of real estate
prices for a submarket and then dispose of those investments at higher prices once short-term
market conditions improve, recover or stabilize and homebuilders and/or developers purchase the
lots or land.
18.

LOF is managed by Defendant GenPar, which in turn is managed indirectly by the

key personnel of UMTH. UMTH and those key personnel provide services to LOF, including
identifying prospective investments and negotiating the acquisition and disposal of LOF’s
investments. The investment and management decisions made by GenPar with respect to LOF are
directed by LOF’s Investment Committee, which oversees the investment activities of the United
Development Funding programs managed by UMTH.
19.

The principal function of LOF’s Investment Committee is to oversee LOF’s

investments, finance transactions, management, policies and guidelines and includes reviewing
investment structure and terms, investment underwriting, investment collateral, investment
performance, reviewing investment risk management, and reviewing LOF’s capital structure at
both the fund and asset level.
20.

The LOF Investment Committee consists of at least three members who are

appointed by and serve at the pleasure of the Board of Directors of UMT. The Chairman of the
Investment Committee is Defendant Greenlaw, President and CEO of UMTH. The other members
are Defendant Etter, Chairman of UMT, and Defendant Wilson, a Board member of UMT. The
affirmative vote of a majority of the Investment Committee members is required to approve an

8
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investment. The Offering Memorandum represented that the Investment Committee generally
meets weekly, but never less frequently than twice a month. The Investment Committee meeting
is attended, in person or by telephone, by its members and by certain UMTH asset managers and
financial analysts.
21.

The Offering Memorandum states that the LOF Partnership Agreement provides

that LOF’s General Partner and its affiliates will have no liability for monetary damages to LOF
for any action or failure to act that was done in good faith and that LOF’s Company Agreement
provides similar protection for LOF’s General Partner in its capacity as the Managing Member of
LOF. As alleged in detail below, Plaintiff alleges that the Defendants’ waste of LOF’s funds to
pay distributions to investors in UDF III, contrary to the stated business purposes of LOF and
knowing that LOF would not be fully or timely repaid, constitutes bad faith and a gross dereliction
of duty to LOF.
JURISDICTION AND VENUE
22.

This Court has subject-matter jurisdiction over this action pursuant to 28 U.S.C. §

1332(a)(1) because Plaintiff seeks more than $75,000 in damages. Plaintiff is a citizen of
Oklahoma and no other party is a citizen of Oklahoma.
23.

Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b)(2) because a

substantial part of the events giving rise to the claim occurred in this District.
24.

This is not a collusive action to confer jurisdiction on the Court which it would not

otherwise have.
25.

This Court has personal jurisdiction over each defendant named herein because

each defendant has sufficient minimum contacts with this District so as to render the exercise of
jurisdiction by the District Court permissible under traditional notions of fair play and substantial
justice.
9
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FACTUAL ALLEGATIONS
E.

The UDF Family of Funds

26.

Defendants Greenlaw and Etter founded UDF in 2003 with the aim of starting one

or more investment funds to loan money to developers of residential real estate, with rates above
those offered by commercial lenders. Over time, UDF established a family of investment funds
(i.e., UDF I, II, III, IV, V and LOF) that each raised money from investors.
27.

During 2003 and 2004, UDF sold limited partnership interests in its first two funds,

UDF I and UDF II. UDF I and UDF II were private investment funds offered through a select
number of broker-dealers and required a minimum investment of $25,000. The funds raised a total
of approximately $33 million, and were formed to make equity investments and lend money to
real estate developers, including first lien and subordinate loans secured by residential real estate
designated for single-family lot development.
28.

UDF solicited investments by stating its ability to generate 8% to 9.75% annualized

returns and to pay investors regular distributions from loans for property development. UDF III
began offering limited partnership interests in 2006, and raised approximately $350 million from
private investors. Building on its track record of paying regular distributions to UDF III investors,
UDF launched UDF IV in 2008 and raised over $610 million from investors through May 2013.
UDF IV listed on the NASDAQ in June 2014.
F.

UDF III and Its Inability to Pay Distributions

29.

UDF III was formed on June 13, 2005 as a Delaware limited partnership. On

August 26, 2005, UDF filed a Form S-11 under Section 12(g) of the Securities Act of 1933 with
the SEC to offer units of limited partnership interests in UDF III. UDF III was organized by its
general partner, UMTH, which is responsible for UDF III’s overall management, conduct and
operation. UMT Holdings holds 99.9% of the limited partnership interests in UMTH. UMT owns
10
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the remaining 0.1% of the limited partnership interests in UMTH and serves as UMTH’s general
partner. Defendants Etter and Greenlaw, who are directors of UMT own 100% of the equity
interests in UMT. The remaining 99.9% of the limited partnership interests in UMT Holdings are
held by, among others, Defendant Etter (30%), Defendant Greenlaw (30%) and Defendant Wilson
(10.09%).
30.

UDF III was formed to originate and invest in loans for the acquisition of real

property to be developed as single-family residential lots that would be sold to home builders.
UDF III is a publicly-reporting, non-traded fund. The minimum investment for UDF III, however,
was only $3,000 at $20 per unit for an IRA or other qualified account, or $5,000 for other accounts,
and the fund was offered by a much broader network of broker-dealers than the prior funds. UDF
III concluded its primary offering in April 2009, raising approximately $350 million, which was
10 times the amount raised in its two prior funds combined. By 2009, UDF III had made substantial
loans to developers and was making monthly distributions to investors in amounts that at times
exceeded developer interest payments during the same period.
31.

UDF represented that UDF III was appropriate for investors seeking “current

interest income.” In an era of low investment yields, UDF III was an attractive investment because
it offered to pay distributions (a/k/a investment returns) at an 8% to 9.75% annualized rate.
32.

UDF III explained that it expected to earn investment returns by originating and

purchasing loans as well as charging fees for providing credit enhancements to developers (e.g.,
loan guarantees to third-party lenders). It would make short to medium-term loans to real estate
developers at interest rates of 15% and above, which was higher than traditional bank financing.
The developers would pledge existing real estate projects as collateral, and agree to pledge future
projects as additional collateral, when needed. UDF III generally structured its loans as notes with

11

Case 3:18-cv-02864-K Document 1 Filed 10/26/18

Page 12 of 24 PageID 12

interest payments and reductions to principal or “balloon payments” tied to cash received by the
developer from the sale of a lot or parcel of land, municipal reimbursements, and refinancings.
From inception of the note until a revenue or sale event, interest on the notes would accrue and
then be rolled into the principal owed by the developer on a monthly or annual basis with the
accrued interest amount being recognized by UDF III as income.
33.

However, if and when developers made principal repayments, UDF III disclosed

that its intent was to redeploy those funds “to create or invest in new loans during the term of the
partnership” and that “[a]ny capital not reinvested will be used first to return to [investors’] capital
contributions and then to pay distributions to [investors].” Instead, if UDF III wanted to make an
investor distribution, it could borrow funds, use net proceeds from the offering, or use “cash
available for distribution,” which UDF III defined to include funds received from operations but
not principal repayments. In sum, this meant that: (1) UDF III planned to loan investor funds to
real estate developers; (2) when those developers repaid principal on their loans, UDF III would
reinvest those funds by creating or investing in new loans; and (3) UDF III was not obligated to
make investor distributions, but if it did, that money would come from cash flow from operations,
borrowings, or net proceeds of offerings, but not principal repayments.
34.

UDF III disclosed in its prospectus that from time to time it “may borrow funds or

use net proceeds from this offering… if we do not have cash available for distribution sufficient
to cover taxes on any ‘phantom income’ to our limited partners.” UDF III also disclosed that “we
may fund our distributions from borrowings and the amount of distributions paid at any time may
not reflect current cash flow from our investments.” But nowhere did UDF III state that it could
use funds from an affiliated fund to pay distributions to UDF III investors.

12
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The offering model of UDF III and IV was predicated on an expectation that it

would make regular distributions to investors. UDF III began making distributions to investors in
September 2006, before the offering had even closed. By 2009, the offering was complete and
substantially all of its capital was deployed, because UDF III had made numerous loans to
developers. At times, UDF III’s monthly distributions to investors exceeded the payments UDF
III received from its developer borrowers during the same period. As a result, UDF III borrowed
$15 million from a third-party lender so it could continue to fund investor distributions, which it
previously disclosed to investors that it might do. UDF III also sold interests (a/k/a participations)
in its loans to other UDF funds, including LOF, to raise cash, and disclosed these related-party
transactions to its investors in its periodic reports.
36.

By 2011, UDF III, at times, did not have sufficient monthly cash flow to cover its

distributions. UDF III investors had come to expect regular monthly income from distributions.
Because UDF emphasized UDF III’s regular distributions, any suspension or stoppage in
distributions could harm its ability to raise investor funds.
G.

LOF Bails out UDF III to Its Detriment

37.

LOF began offering partnership interests in 2009. LOF raised approximately $53

million from investors. Of the $28.47 million raised by LOF as of March 2011, the vast majority
– approximately $21.5 million – was transferred to UDF III in July 2011, shortly after it was raised,
and was not used for LOF’s stated business purpose or for LOF’s benefit.
38.

In December 2007, UDF III originated a $25 million secured promissory note (the

“CTMGT Note”) with CTMGT, LLC, an unaffiliated Texas limited liability company and its
subsidiaries. The CTMGT Note was amended to $50 million in July 2008, $52 million in
November 2011, $64.5 million in November 2011 and $65.7 million in December 2014. The
original maturity date of the CMTGT Note was December 21, 2010. The CTMGT Note was
13
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extended five times pursuant to five separate modification agreements, resulting in a maturity date
of July 1, 2015. The interest rate on the CTMGT Note is 16.25%
39.

In July 2011, Defendants, knowing that UDF III’s financial condition was

precarious, that it could not pay distributions to its investors and that UDF III would not be able to
fully repay any loan from LOF, caused LOF to enter into a loan participation agreement with UDF
III pursuant to which LOF purchased a participation interest in a secured promissory note (the
“CTMGT Note”) entered into by CTMGT, LLC (“CTMGT”), an unaffiliated Texas limited
liability company and its subsidiaries as co-borrowers. The actual purpose of the CTMGT Note –
to loot LOF in order to bail out UDF III – was concealed from LOF’s limited partners.
40.

According to the 3Q 2011 UDF III Form 10-Q, filed with the SEC on November

14, 2011, as of September 30, 2011, LOF had a participation interest associated with the CTMGT
Note of approximately $10.4 million. The amount of LOF’s participation interest in CTMGT as
of December 31, 2011 grew from $10.4 million to $16.6 million according to the UDF III Form
10-K filed with the SEC on March 30, 2012. As of March 31, 2013 and December 31, 2012, LOF
had a participation interest associated with CTMGT of approximately $12.9 million and $13
million, respectfully, according to the UDF III Form 10-Q filed with the SEC on May 14, 2013.
Effective July 1, 2013, UDF III entered into a Third Extension and Modification Agreement with
CTMGT, pursuant to which the maturity date of the CTMGT Note was further extended to July 1,
2014, according to the UDF III Form 10-Q filed with the SEC on August 14, 2013. As of June 30,
2013, LOF had a participation interest associated with the CTMGT Note of approximately $12.5
million. As of September 30, 2013, LOF had a participation interest associated with CTMGT of
approximately $12.7 million, according to the UDF III Form 10-Q filed with the SEC on
November 14, 2013.
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According to the UDF III Form 10-Q filed with the SEC on August 14, 2014,

effective July 1, 2014, III entered into a Fourth Loan Modification Agreement with CTMGT,
pursuant to which the maturity date of the CTMGT note was further extended to July 1, 2015. As
of June 30, 2014, LOF had a participation interest associated with the CTMGT Note of
approximately $14.2 million. According the UDF III Form 10-Q filed with the SEC on November
14, 2014, LOF still had a participation interest associated with the CTMGT Note of approximately
$14.2 million.
42.

In the UDF III Form 10-K filed with the SEC on March 31, 2015, UDF III omitted

the amount of LOF’s participation interest associated with CTMGT, but instead only disclosed the
following: “In addition, as of December 31, 2014, … UDF LOF has participated in 3 loans we
have originated for approximately $15.9 million.” Because the other two loans were repaid in
2012, it is likely that LOF’s participation interest associated with the CTMGT Note was
approximately $15.9 million as of March 31, 2015; $17 million, according to the UDF III Form
10-Q filed with the SEC on May 15, 2015; and $17.1 million according to the UDF III 2015 Forms
10-Q, filed with the SEC on August 14, 2015 and November 16, 2015, respectively.
43.

Subsequently, UDF III stopped reporting financials. According to the Letter to

Partners of LOF, as of 4Q 2016, the CTMGT loan was still unpaid. The 4Q 2016 letter to LOF
Partners signed by Defendants Etter, Greenlaw and Wilson as the Board of Directors of UMT
stated: “management is evaluating this loan as part of the financial statement preparation process
and experts to be able to provide a more accurate update once Eisner Amper LLP completes its
audit of the Fund’s financial statements.”
44.

No further information has ever been provided to LOF’s limited partners about the

financial condition or business of LOF or the status of the CTMGT loan.

15

Case 3:18-cv-02864-K Document 1 Filed 10/26/18

45.

Page 16 of 24 PageID 16

On information and belief, only $8.5 million of the CTMGT Note was repaid to

LOF, leaving approximately $13 million in default.
H.

Conflicts of Interest of Greenlaw, Etter and Wilson Which Impair Their
Independence and Render Demand Futile

46.

UMTH, which owns 100% of the interests in the general partner of GenPar and all

of the limited partner partnership interests in GenPar has the ability to control LOF’s operations
and management through its control of GenPar. UMT Holdings holds 99.9% of the limited
partnership interests in UMTH, as the sole limited partner. UMT serves as the general partner of
UMTH and holds the remaining 0.1% partnership interest of UMT Holdings. Etter and Greenlaw
together own 100% of UMT.
47.

As of the time that they signed the 4Q 2016 Letter to LOF Partners, Etter, Greenlaw

and Wilson were the directors of UMT, the general partner of UMTH, upon information and belief,
Plaintiff alleges that they continued to serve and currently directions of UMT.
48.

The principal function of LOF’s Investment Committee is to oversee the investing

and finance activities of the United Development Funding programs managed by UMTH. LOF’s
Investment Committee oversees and provides GenPar direction regarding LOF’s investments and
finance transactions, management, policies and guidelines and includes reviewing investment
transaction structure and terms, investment underwriting, investment collateral, investment
performance, reviewing investment risk management, and reviewing LOF’s capital structure at
both the fund and asset level.
49.

The members of LOF’s Investment Committee consist of at least three members

who are appointed by and serve at the pleasure of the Board of Directors of UMT, which is the
General Partner of UMTH. The Chairman of LOF’s Investment Committee is Greenlaw, President
and CEO of UMTH, and the other members are Etter, Chairman of the UMT Holdings, and Wilson,
16
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a director of UMT and COO of UMTH. The affirmative vote of a majority of the investment
Committee is required to approve an investment by LOF.
50.

LOF does not have any officers, employees or directors, and depends entirely on

GenPar and its affiliates to manage its operations and its Investment Committee to manage its
investments. LOF is subject to serious conflicts of interest arising out of its relationship with
UMTH and its affiliates, including conflicts arising out of UTMH’s affiliation with other United
Development Funding programs, thus making it vulnerable to the Defendants’ bad faith conduct
directed to LOF.
51.

None of LOF’s agreements and arrangements with GenPar and its affiliates,

including those relating to compensation, are the result of arm’s-length negotiations. LOF’s
Investment Committee, which is appointed by the Board of Directors of UMT, makes all LOF’s
investment decisions and GenPar is responsible for managing LOF affairs on a day-to-day basis.
52.

Defendants Greenlaw, Etter and Wilson were and are, upon information and belief,

members of LOF’s Investment Committee, which made all of the investment, loan underwriting
and impairment decisions for UDF III, IV and LOF. Defendants each knew, or should have known,
that the transactions between LOF and UDF III and the payment of distributions to UDF III
investors using LOF funds were contrary to LOF’s stated business purposes to the detriment of
LOF. Defendants knew, based on their control of UDF III, that the CTMGT Note would be largely
uncollectable.
53.

At all relevant times, Defendants Greenlaw, Etter, Wilson and others were on both

sides of the CTMGT Note. This bad faith conflict-of-interest transaction severely disadvantaged
LOF to the benefit of UDF III and Defendants.
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Defendants Greenlaw, Etter, and Wilson had a strong incentive to prop up UDF III

and thus conceal the fact that UDF III was struggling financially and could not make distribution
payments to UDF III investors out of its own funds. Had the public become aware of UDF III’s
serious financial problems and the fact that new investor money in offer funds, including LOF,
was being used to pay distributions to existing investors in UDF III, prospective investors would
have become reluctant to invest. In turn, the lack of new investor cash inflows would have
exacerbated UDF III’s cash problems, and caused the house of cards built by Defendants to tumble.
55.

Class action and shareholder derivative litigation have been filed against UDF

entities; the Federal Bureau of Investigation has raided the UDF’s headquarters in Grapevine,
Texas and; the SEC filed suit on July 3, 2018 against UDF III, UDF IV, Greenlaw, Etter and others,
alleging Ponzi-like distribution payments to existing UDF III investors.
56.

Defendants Greenlaw and Etter failed to respond to a pre-suit shareholder demand

to commence litigation on behalf of UDF IV in a derivative action on behalf of UDF IV in which
UDF IV loaned money to UDF III to its disadvantage. See Evans v. Greenlaw, Case 3:16-cv00635-M (N.D. Tex.). The facts in the Evans action mimic the bad faith conduct of Defendants in
this action, all of which was directed to maintaining their Ponzi scheme. It would be futile to make
a demand on Defendants in this case to sue themselves because Defendants Greenlaw and Etter
have already failed to respond to a demand under similar circumstances.
57.

In addition, the UDF family of funds, including LOF, sued short sellers J. Kyle

Bass, Hayman Capital Management, L.P. and its related entities for falsely alleging that UDF is a
“house of cards that had been built up through a massive Ponzi scheme.” United Development
Funding, L.P. v. Bass, Cause No. cc-17-06253-B (County Court of Dallas Cty., Texas) (filed
November 28, 2017). It would be futile for Plaintiff to demand that the Defendants consider suing
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themselves when they have already publicly denied and taken action to defend themselves against
allegations similar to those alleged here.
58.

On July 3, 2018, the SEC sued Defendants Greenlaw and Etter and others, alleging,

among other things, that they used money from a newer UDF Fund (UDF IV) to pay distributions
to investors in an older fund (UDF III). Securities and Exchange Commission v. United
Development Funding III, L.P., (N.D. Tex.). The SEC’s allegations are similar to the allegations
herein and fit the pattern established by Defendants to maintain their Ponzi scheme – i.e. that
Greenlaw, Etter and Wilson used LOF’s funds to pay distributions to UDF III investors, knowing
of UDF III’s inability to repay and contrary to LOF’s stated business purposes. Without admitting
or denying the SEC’s allegations, Greenlaw and Etter agreed to pay $8.2 million in disgorgement,
prejudgment interest and civil penalties and consented to the entry of final judgments that order
them to be permanently enjoined from violating various provisions of the Securities Act of 1933
and the Securities Exchange Act of 1934. It would be futile for Plaintiff to demand that the
Defendants consider suing themselves when they have already been sued by the SEC for similar
conduct and allegations in connection to improper transfers to UDF III from another fund (UDF
IV), paid disgorgement and penalties and consented to final judgments against them. There is no
reason to believe that their position in response to a demand in this case would be any different
than their position in the SEC action alleging a similar set of facts as part of the overall UDF Ponzi
scheme.
59.

All Defendants are so personally and directly conflicted or committed to the

decision in dispute that they cannot reasonably be expected to respond to a litigation demand by
Plaintiff in good faith. Any demand that Defendants commence the instant litigation would be
futile. Therefore, no pre-litigation demand has been made by Plaintiff.
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On behalf of LOF, this action seeks damages as a result of Defendants’ bad faith

conduct, disgorgement of unjust enrichment, and the appointment of a Receiver to remedy the
Defendants’ violations of the law and to salvage what remains of LOF’s assets.
I.

Duties of the General Partner

61.

GenPar is accountable to LOF as a fiduciary and is required to exercise good faith

and integrity in handling partnership affairs. By reason of their positions and because of their
ability to control the business and corporate affairs of LOF, Defendants owed LOF fiduciary
obligations of trust, loyalty, good faith and due care, and were and are required to use their utmost
ability to control and manage LOF in a fair, just, honest and equitable manner. Each Defendant
owes to LOF and its limited partners the fiduciary duty to exercise good faith and diligence in the
administration of the affairs of LOF and in the use and preservation of its property and assets, and
the highest obligations of fair dealing. Defendants were and are required to act in furtherance of
the best interests of LOF and its limited partners and not in furtherance of their own personal
interests or benefit.
62.

GenPar is liable for the debts and obligations of LOF because Defendants’ actions

alleged here were intentional acts of bad faith.
63.

At times relevant hereto, each of the Defendants was the agent of each of the other

Defendants and of LOF, and was at all times acting within the course and scope of such agency.
The Defendants, because of their positions of control and authority, were able to and did, directly
and/or indirectly, exercise control over the wrongful acts complained of herein.
J.

Derivative Allegations

64.

Plaintiff brings this action derivatively on behalf of and for the benefit of LOF to

redress injuries suffered and to be suffered by it as a direct result of Defendants’ unlawful conduct
and unjust enrichment, conducted in bad faith.
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Plaintiff will adequately and fairly represent the interests of LOF in enforcing and

prosecuting its rights. Plaintiff is and was at all times relevant to the Defendants’ wrongful course
of conduct alleged herein a limited partner of LOF and continues to hold its limited partnership
interest.
66.

Plaintiff has not made any demand on the Defendants to institute this action because

such a demand would be a futile, wasteful and useless act, as alleged herein.
67.

Defendants were and still are directly conflicted as to the transactions complained

of. They were on both sides of the CTMGT transaction, which they knowingly designed in bad
faith to benefit UDF III to the detriment of LOF.
68.

The Defendants’ failure to ensure that adequate controls and procedures were in

place to prevent the unlawful, bath faith conduct alleged herein creates a serious threat of liability
against Defendants for breach of their fiduciary duties, thus making any demand upon them futile.
69.

The direct and acute conflicts of interest on the part of all of the Defendants make

it impossible for any of them to objectively consider any demand that LOF commence litigation
against them.
70.

LOF has been and will continue to be at risk of significant losses due to the

wrongdoing complained of herein, yet the Defendants have not filed any lawsuits against
themselves or others who were responsible for that wrongful conduct to attempt to recover for
LOF.
71.

Defendants have previously failed to act on a litigation demand based on facts

similar to those alleged in this action, lack independence, suffer from acute conflicts of interest
and are incapable of impartially considering a demand to commence and vigorously prosecute an
action against themselves. Therefore, any demand by Plaintiff on Defendants is futile.
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FIRST CAUSE OF ACTION
(Against All Defendants for Breach of Fiduciary Duty)
72.

Plaintiff incorporates by reference each of the preceding paragraphs as though they

were set forth in full herein.
73.

The Defendants owed and owe a fiduciary duty to LOF. By reason of their fiduciary

relationships, the Defendants owed and owe LOF the highest obligations of loyalty, good faith,
due care, oversight, fair dealing and candor.
74.

The Defendants breached their fiduciary duties by acting in bad faith to cause

LOF’s assets to be depleted by transferring funds from LOF to UDF III in order to benefit UDF III
to the detriment of LOF.
75.

As a result of the Defendants’ breaches, LOF has been damaged.
SECOND CAUSE OF ACTON
(Against All Defendants for Unjust Enrichment)

76.

Plaintiff incorporates by reference and realleges each and every allegation

contained above, as though fully set forth herein.
77.

Defendants have been unjustly enriched by their wrongful acts. Specifically, they

have been enriched by receiving advisory fees and other compensation that they have not earned
through performance of honest services. Their bad faith conduct makes inequitable that they retain
the benefits of such conduct.
78.

Plaintiff, a limited partner of LOF, seeks restitution from Defendants and seeks an

order from this Court disgorging all profits, benefits, and other compensation inequitably obtained
by such Defendants.
79.

Plaintiff, on behalf of LOF, has no adequate remedy at law.
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COUNT III
Aiding and Abetting
(Against Defendants GenPar, UDF Land, UMTH, UMT and UMT Holdings)
80.

Plaintiff repeats and realleges each and every allegation contained above as though

fully set forth herein.
81.

Defendants GenPar, UDF Land, UMTH, UMT and UMT Holdings have aided and

abetted the Individual Defendants’ breaches of fiduciary duties by rendering substantial assistance
to them, knowing of the Individual Defendants’ breaches of fiduciary duty.
82.

As a result, LOF and Plaintiff and LOF’s limited partners have been and are being

harmed.
83.

LOF, Plaintiff and LOF’s limited partners have no adequate remedy at law.
PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment as follows:
A.

Against the Defendants, for the amount of damages sustained by LOF as a result

of Defendants’ wrongful bad faith acts;
B.

Appointing a Receiver to oversee the affairs of LOF and prevent further damage

to LOF;
C.

Awarding to Plaintiff the costs and disbursements of the action, including

reasonable attorneys’ fees, accountants’ and experts’ fees, costs, and expenses;
D.

Disgorgement of fees and any other compensation earned by Defendants as

fiduciaries of LOF, and of any profits earned by Defendants as a result of their breach of
fiduciary duty; and
E.

Granting such other and further relief as the Court deems just and proper.

Plaintiff hereby demands a trial by jury.
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Respectfully submitted,
/s/ Warren T. Burns
Warren T. Burns
BURNS CHAREST LLP
900 Jackson Street, Suite 500
Dallas, TX 75202
Tel: (469) 904-4550
Facsimile: (469) 444-5002
Email: wburns@burnscharest.com
Michael Dell’Angelo
Barbara A. Podell
BERGER MONTAGUE PC
1818 Market Street, Suite 3600
Philadelphia, PA 19103
Tel: (215) 875-3000
Email: mdellangelo@bm.net
bpodell@bm.net
Attorneys for Plaintiff

kal8315615
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